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  Misc. (A) Case No.14/2019 

Assam Schedule VII, Form No.133. 

HIGH COURT FORM NO. (J) 3 

HEADING OF JUDGMENT OF APPEAL/ CASE 

DISTRICT:: DHUBRI. 

In the Court of the Civil Judge, Dhubri 

 

Present:    Sri Rajesh Bodo, A.J.S. 

       Civil Judge, Dhubri. 

 

Wednesday, the 24th day of March, 2021 

Misc. (A) Case No.14/2019 

  

1. Legal heirs of deceased Abdul Wahab 

i. Umma Kulsum 

ii. Abu Bakkar Siddique 

2. Abdul Sobahan 

3. Akbar Ali 

4. Sabia Khatun @ Bibi 

5. Nabiran Khatun @ Bewa 

    ---------Appellants 

 -VERSUS- 

          Abdul Hussain 

    -------Respondent  

1. Asgar Ali 

2. Ekabbar Ali 

3. Amzad Ali 

4. Moksed Ali 

5. Legal heirs of deceased Abdul Kader 

i. Taslima Bewa 

ii. Abu Taher Saikia 

iii. Rofiqul Saikia 

iv. Kashema Khatun Saikia 

v. Nazma Khatun Saikia 

6. Abdul Karim 
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7. Abdur Rahim 

8. Nur Khatun 

9. Saifur Khatun 

10. Nur Mohd. 

11. Nurul Hoque 

12. Nurzamal 

13. Nazir Hussain 

14. Mojida Khatun 

15. Tazina Khatun 

16. Abdus Samad 

17. A.S.O. Dhubri Circle 

18. S.O. Dhubri District 

19. State of Assam, represented by its Collector, 

Dhubri 

  ------Prof. Respondents 

 

This appeal coming on this day (or having been heard on) 18.02.2021 in 

the presence of: 

 

Sk. Md. Shahjahan--------Learned advocate for the appellant (s).  

Kazi M. Hussain &  

Md. A. B. Akand----------Learned advocate for the respondents 

Shri S.K. Das--------------Learned G.P. for the proforma respondents No.17 to 19 

 

And having stood for consideration to this day, the court delivered the 

following judgment: 

 

J  U  D  G  M  E  N  T 

1. The instant appeal had been preferred by the appellants, who were 

defendants/opposite parties in Misc. (J) Case No.192/2013 arising out of 

T.S. No.365/2013, on being highly aggrieved by the injunction order dated 

16.09.2019 passed by the learned Munsiff No.1, Dhubri thereby restraining 

them from selling out any portion of the suit land.  

2. Upon admission of the appeal for hearing, the notices were issued to the 

respondents. The original case record of Misc. (J) Case No.192/2013 was 
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called for and received. The case was contested by the respondent Nos. 1 

to 4, 5 (i) to 5(v), 7, 9 to 19; but the case is proceeding ex-parte against 

the remaining respondents.  

3.  In order to decide the appeal, let me narrate in brief the facts leading to 

this appeal: The respondent Abdul Hussain, as petitioner, filed T.S. 

No.365/2013 along with Misc. (J) Case No.192/2013 praying for passing 

ad-interim temporary injunction against the opposite party Nos. 1 to 22 

restraining them from selling, transferring the suit land and from changing 

the suit land till the decision of the main suit. 

4. The petitioner stated that his deceased father Noim Sk. was the owner and 

possessor of land measuring 47B-2K-13L covered by Khatian Nos. 7, 24, 72 

& 103 at village Darchowka Pt.I, under Gauripur P.S., Circle and District-

Dhubri. It is stated that the petitioner and the opposite party Nos. 1 to 21 

are the legal heirs of late Noim Sk. and they inherited the suit land. He 

alleged that the opposite party Nos. 1 to 21 recorded their names in respect 

of the suit land with malafide intention in collaboration with the settlement 

staffs leaving to record his names, except a portion of land measuring 1K-

18L in Patta No.81/41 Dag No.160/492 (old) 172 (new), which is the 

homestead land of the petitioner. It is stated that as per Mohammedan Law 

of inheritance he is entitled to 7/112 i.e., 3B-4 23/112 L out of total land 

measuring 47B-2K-13L. 

5. Further allegation is that the opposite party Nos. 1 to 22 were trying to sell 

some portion of the Schedule A, B, C, D land of the plaint and if they do so 

then the petitioner shall suffer irreparable loss. He also apprehended that 

they may sell the suit land at any moment, which fact he came to know on 

15.09.2013. Hence, the case. 

6. The case was contested by the opposite party No.1, 2, 6, 9, 13, 14, 16, 17, 

18 and 19 by filing joint written objection. Opposite party No.22 contested 

the case by filing separate written objection. The case against remaining 

opposite parties proceeded ex-parte.  

7. In their written objection the opposite party No.1, 2, 6, 9, 13, 14, 16, 17, 

18 and 19 challenged the maintainability of the petition in law and facts 

and stated that the petition is vague and suppressed the real fact; there is 

no prima facie case made out for granting the injunction and balance of 

convenience is not in favour of the petitioner etc.  
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8. It is stated that the father of the petitioner died in the year, 1967 and after 

the death of Noim Sk., his heirs have mutually partitioned the entire land 

possessed by him. It is stated that the legal heirs of late Noim Sk. got equal 

shares as per mutual partition and they possessed their respective shares. 

But, in the year, 1970-1971 the petitioner and deceased Moyjuddin (father 

of Opp. Parties No.16 to 21) had left their native village with his family and 

went to village-Ontaimari, Gosaigaon under Kokrajhar District. It is alleged 

that when they had left the village they had sold out the entire share except 

land of dwelling house of the petitioner, to the other legal heirs of late Noim 

Sk. without execution of any registered sale deed. It is also stated that 

since the year, 1971 they have been possession the said land. In the year, 

1974 the petitioner and Moyjuddin returned back with his family to the 

native village from Ontaimari, Gosaigaon and started to live on their 

household land.   

9. It is stated that at the time of settlement operation in the year, 1988 the 

land has been recorded in the names of legal heirs of late Noim Sk. as per 

mutual partition and as per sale made by the petitioner as above. Moreover, 

the petitioner himself was present at the time of settlement operation in 

the year, 1988 and he also gave his full consent to the concerned authority. 

According to them, the owner, titleholder and possessor of land of Schedule 

A, especially in Dag No.286 was not the deceased father of the petitioner. 

The deceased father of the petitioner was also not the possessor, title 

holder and owner of the land of Schedule B. Thus, by denying all the 

allegations made by the petitioner, the aforesaid opposite parties have 

prayed for dismissal of the petition.  

10. In the written objection the opposite party No.22 stated that the petition is 

based on suppression and falsification of material facts and so equitable 

relief of injunction cannot be granted in favour of the petitioner. It is stated 

that the opposite party No.2 through registered Gift deed vide No.33 dated 

09.02.1995 delivered 2Bighas of land in Dag No.468/259/589, Patta 

No.115/61 of village Darchowka Pt.I, under Dhubri Circle from his share 

out of 47B-2K-13L in favor of Darchowka M.E. School and the land was 

recorded in the name of Darchowka M.E. School in 1995. 

11. Moreover, it is stated that the said school was constructed over 2Bighas of 

land and it got government recognition in the year, 2005. It is also stated 
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that a large number of students have been reading in the school since its 

establishment. The school has right, title, interest and possession over the 

said 2Bighas of land, which is also known to the petitioner. But, he 

deliberately suppressed this vital fact and with some concocted stories filed 

the injunction petition after a long period of time for his illegal gain. Thus, 

by denying all the allegations it is stated that the petitioner has no prima 

facie case and balance of convenience in his favor. On the other hand, if 

the injunction is granted then the school, in particular the students will 

suffer a lot and their education will be hampered. Hence, it is prayed for 

rejection of the injunction petition. 

12. I have already heard the learned counsels of the parties. I have also 

carefully perused the case record of the learned lower court, including the 

final order of injunction under challenge in this appeal. In the course of 

hearing learned counsel for the appellant Mr. Shahjahan submitted that the 

injunction order was passed against dead persons and their legal heirs were 

not impleaded for which the order is illegal. It was submitted that the suit 

is barred by ALRR, 1886 and no petition was filed before the revenue 

authority. Further submission of learned Mr. Shahjahan was that the 

appellant has share over the suit land. Moreover, the land record in respect 

of the suit land area has been changed many times since 1962 to 1988. In 

addition, it was submitted that the injunction petition should have been 

considered only against the opposite party No.1 to 20 and not against the 

others. Hence, it is submitted that the injunction order is very much illegal 

and accordingly prayed for setting aside the order. Per contra, learned 

counsel for the respondents Mr. K.M. Hussain submitted that the original 

owner of the suit land was Noim Uddin and the parties to the suit are his 

legal heirs. It was submitted that the defendants/opposite parties deprived 

the plaintiff/petitioner from his bonafide share in the suit land and sold 

excess to their share. It was further submitted that ALRR, 1886 is not a bar 

in filing a suit and the appellants failed to show how it is barred under the 

said Act. According to Mr. Hussain the order passed by the learned lower 

court is proper and not liable to be interfered with. Hence, it is prayed for 

dismissal of the appeal. Again, in his argument learned G.P. Mr. Das 

submitted that no appeal was filed against recording the name of the State. 

It was submitted that the suit itself is barred under Section 154 of ALRR, 
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1886 and so the injunction petition was also tenable in law. According to 

him, the law point should have been discussed and decided first. In view 

of above, it is prayed for dismissal of the appeal. In reply, learned Mr. 

Shahjahan submitted that law point is a matter to be decided in the main 

suit and not in the injunction matter.  

13. I have carefully considered the materials brought on record by the parties 

before this Court as well as before the learned lower court. From the 

pleadings of the parties in the main suit as well as from the injunction 

petition and objection filed against it, the fact that original owner of the 

suit land was late Noim Sk. is admitted. It is also admitted fact that the 

plaintiff and the defendant No.1 to 21 are the legal heirs of late Noim Sk. 

But, how the name of defendant/opposite party No.22 came to be recorded 

in respect of the suit land, it is not clear from the plaint averments or from 

the injunction petition. However, in his written statement the defendant 

No.22 stated that the defendant No.2 by executing a registered gift deed 

vide No.33 dated 9.02.1995 delivered 2Bighas of land from his share 

covered by Dag No.259 Patta No.61 Khatian No.7 of village Darchowka Pt.I 

under Dhubri Circle to Darchowka M.E. School and the land is recorded in 

the name of the said school in 1995. Another fact which is required to be 

pointed out is that in their written statement the defendants No.3, 4, 5, 7, 

8 and 10 stated that they are also entitled to get share of land as provided 

under law by way of partition. In other words, these facts were before the 

learned trial court prior to passing the instant order under challenge. 

14. Law mandates that in order to get an injunction order the party seeking it 

must satisfy the court that all the three golden principles i.e., prima facie 

case, balance of convenience and irreparable loss and injury are in his favor. 

So, let me discuss whether the materials before the court are sufficient to 

pass an injunction order in the nature as passed by the learned Munsiff 

No.1, Dhubri or not. 

15. To start with, let me discuss the first principle i.e., Prima facie case. It is 

admitted fact that petitioner and the opposite party No.1 to 21 are the legal 

heirs of late Noim Sk., who was also the original owner of the Schedule A, 

B, C and D suit land. Impliedly, after the death of Noim Sk. the petitioner 

and the opposite party No.1 to 21 had to inherit the scheduled suit land. 

16. The clear allegation of the petitioner is that the opposite party Nos. 1 to 
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21, with their malafide intention recorded their names in the suit land in 

collaboration with the settlement staff leaving to record his name, except a 

portion of land measuring 1K-18, which is his homestead land. According 

to him, as per Mohammedan Law of inheritance he is entitled to 7/112 i.e., 

3B-4 23/112 L out of total land measuring 47B-2K-13L. Further allegation 

is that the opposite party Nos. 1 to 22 were trying to sell some portion of 

the Schedule A, B, C, D suit land. He apprehended that the aforesaid 

opposite parties may sell the suit land at any moment and the petitioner 

came to know about it on 15.09.2013.  

17. Against the claim of the petitioner, the opposite party No.1, 2, 6, 9, 13, 14, 

16, 17, 18 and 19 stated that the father of the petitioner died in the year, 

1967 and after his death the legal heirs of the deceased Noim Sk. have 

mutually partitioned the entire land being possessed by said Noim Sk and 

got equal share and accordingly they possessed their respective shares. 

Their further case is that in the year, 1970-1971 the petitioner and deceased 

Moyjuddin (father of Opp. Parties No.16 to 21) had left their native village 

with his family and went to village-Ontaimari, Gosaigaon under Kokrajhar 

District selling out their entire share, except land of dwelling house of the 

petitioner, to the legal heirs of late Noim Sk. without executing any 

registered sale deed. Since the year, 1971 they have been possession the 

said land.  

18. Moreover, at the time of settlement operation in the year, 1988 the land 

have been recorded in the name of legal heirs of late Noim Sk. as per 

mutual partition and as per sale made by the petitioner as stated above. 

The petitioner himself was present at the time of settlement operation and 

he gave his full consent to the concerned authority. In addition, the owner, 

titleholder and possessor of land of Schedule A, especially in Dag No.286 

and land of Schedule B was not the deceased father of the petitioner.  

19. Again, the case of the opposite party No.22 is that the opposite party No.2 

through registered Gift deed vide No.33 dated 09.02.1995 delivered 2 (two) 

bighas of land bearing dag No.468/259/589, Patta No.115/61 of village 

Darchowka Pt.I under Dhubri Circle from his share out of 47B-2K-13L in 

favor of Darchowka M.E. School and the land was recorded in the name of 

Darchowka M.E. School in 1995. The school was constructed over 2 Bighas 

of land and the school had got government recognition in the year, 2005. 
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It is contended that a large number of students have been reading in the 

school since its establishment. The school has right, title, interest and 

possession over 2Bighas of land, which is also known to the petitioner.  

20. From the facts revealed as above it is apparently clear that there is a clear 

dispute regarding the right, title, interest holder in respect of the Schedule 

A, B, C and D land. The petitioner, the opposite party No. 1 to 21 and 22 

have claimed their respective title over the suit land on the basis of different 

pleadings. The plaintiff has instituted the suit seeking declaration and 

determination of share, khas possession, correction of record of rights and 

permanent injunction. Amongst others, one of the prayer in the suit is that 

the revenue court is to be directed to effect the partition under Section 106 

of Land and Revenue Regulation Act by appointing commission of this court. 

Thus, it is clear that the petitioner did not specifically deny the title of the 

opposite party No. 1 to 21. Under those circumstances it is apparently clear 

that though there is a strong prima facie case to be adjudicated upon in 

the main suit but, the available materials is not sufficient to hold that there 

is any prima facie case to file the injunction petition. Accordingly, the finding 

of the learned lower court holding that prima facie case rests in favour of 

the petitioner does not sustain in law. In my considered opinion, the 

petitioner/respondent did not have any prima facie case. 

21. Now, let me discuss the second principle i.e., balance of convenience. 

Admittedly, the name of the opposite party No. 1 to 21 have been recorded 

in their names leaving the name of the petitioner/respondent to be 

recorded in the suit land, except a portion of land measuring 1K-18L, which 

is his homestead land. The petitioner alleged that the opposite parties had 

done so with malafide intention in collaboration with the settlement staffs. 

Moreover, the opposite party No. 1 to 22 are allegedly trying to sell some 

portion of Schedule A, B, C and D land, which he came to know on 

15/09/2013. But, there is no mention in the plaint or in the injunction 

petition about the source from which he came to know on 15/09/2013 that 

the opposite party No. 1 to 22 were trying to sell the Schedule A, B, C and 

D land as alleged.  

22. Since, the allegation of trying to sell the suit land by the aforesaid opposite 

parties have been shown as the prime cause for filing the injunction 

petition, therefore, the petitioner must have shown that source. Materials 
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in the case record goes to show that the petitioner/respondent is 

possessing a portion of land measuring 1K-18L, which is his homestead 

land and the opposite parties are in possession of the remaining part of the 

scheduled suit land. The opposite parties have clearly pleaded in the plaint 

as well as in the injunction petition how and in what manner they came to 

be possessed the suit land. It is a fact that the petitioner/respondent has 

claimed share over the land of Schedule A, B, C and D but, the case pleaded 

by the appellants/opposite parties gains more weight for the purpose of 

deciding the injunction matter. Thus, I hold that the balance of convenience 

does not lie in favour of the petitioner/respondent. Accordingly, I hold that 

the finding of the learned lower court when it held that balance of 

convenience lies in favour of the petitioner/respondent does not sustain in 

facts and law.  

23. At last, let me discuss whether the third golden principle i.e. irreparable 

loss and injury is in favour of the petitioner/respondent or not. In my 

forgoing discussion on the other two golden principles, I have come to a 

conclusion that the petitioner/respondent did not have any prima facie case 

to file the injunction petition and that the balance of convenience also does 

not lie in his favour. It is also discussed above that the very basis of filing 

the injunction petition was due to alleged probability that the opposite party 

No. 1 to 22 were trying to sell some portion of the suit land; but to 

substantiate this fact no prima facie source or proof had been submitted by 

the petitioner/respondent. So, merely on that basis if any injunction order 

is passed then it is violative of the principle of natural justice because the 

opposite parties have prima facie shown by what means they came to be 

possessed the suit land. Of course, it a matter to be decided in the main 

suit basing on the materials and evidence adduced by the parties.  

24. It is pertinent to point out that in the course of trial defendant No. 1 Abdul 

Wahab died and his legal heirs were substituted in the main suit. This fact 

has been reflected in the order sheet dated 18/04/2015 in the lower case 

record of T. S. No. 365/2013. It is also pertinent to note that the entire 

allegation has been made against the opposite party No. 1 to 21, but the 

inunction order has been passed against the opposite party No. 22 as well. 

Another aspect which is required to be pointed out is that defendant No.15 

Adari Bewa had expired before passing the instant order dated 16/09/2019 

under challenge and this fact has been reflected in the order sheet dated 

14/09/2018 passed by the learned lower court in T. S. No. 365/2013 and 

accordingly her legal heirs were directed to be substituted; but probably 
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due to the fact that the suit proceeded ex-parte against the said defendant, 

the court restrained the plaintiff from taking steps of summons upon the 

substituted defendants. But, while passing the instant injunction order 

dated 16/09/2019 the learned lower court did not specifically mention these 

facts and instead the opposite party No. 1 to 22 were restrained from selling 

out any portion of the suit land. In other words the learned court passed 

that order against defendant/opposite party No.1 and defendant/opposite 

party No.15 as well though they had expired before passing the order. 

Therefore, a substantial error was committed by the learned trial court in 

not reflecting the aforesaid facts in the order dated 16/09/2019.  

25. I have given anxious consideration to the entire facts and circumstances of 

the case. On careful comparison of the facts pleaded by the parties, it is 

observed that the case of the opposite parties gains more weight. Situated 

thus, I hold that any restrain order passed against them in the nature as 

has been passed does not sustain in the eye of law. The comparative loss 

to be suffered by the opposite parties is more than the 

petitioner/respondent and it is not vice versa. Therefore, I hold that there 

was no occasion that the petitioner/respondent would suffer irreparable 

loss and injury if the injunction order is not granted in his favour. In my 

considered opinion the learned lower court had committed manifest error 

in holding that the petitioner would suffer irreparable loss.  

26. In view of above discussion the order dated 16/09/2019 passed by the 

Learned Munsiff No.1, Dhubri in Misc. (J) Case No. 192/2013 is hereby set 

aside. It is held that the plaintiff/petitioner is not entitled to temporary 

injunction restraining the opposite parties from selling the suit land.  

27. This Misc. (Appeal) stands allowed on contest without cost. 

28. Return the L.C.R. along with a copy of this judgment and order to the 

Learned Munsiff No.1, Dhubri for necessary information. 

 

Dictated and corrected by me: 

 
Rajesh Bodo, A.J.S. 

Civil Judge, Dhubri                                                       Rajesh Bodo, A.J.S. 
Civil Judge, Dhubri  

 
 


